can be seen as one of the most important securities cases in Germany, which will cause ample discussion in the months to come.
The first question the court had to answer was whether ad hoc announcements can be seen as prospectuses, triggering liability under the "allgemeine Prospekthaftung," which is a basis for claim that had been developed by case law. The BGH denied liability for wrong announcements in this respect. 9 It left open the question whether liability for wrong prospectuses could arise at all in cases where the issuance of shares is governed by statutory prospectus requirements, as in this case, or whether it is confined to circumstances where those rules, including special rules for liability, do not govern. Notwithstanding this question, according to the court, an ad hoc announcement normally cannot be seen as a prospectus, because a prospectus was found to evoke the impression of giving information about all facts relevant to making an investment decision. The court held that this requirement was not met by an announcement that only gives information about single events.
The BGH also ruled that no civil liability can arise from the infringement of two statutory provisions that had been in force at the time of the announcements: § 15 Wertpapierhandelsgesetz (WpHG) which obliges the company to disclose new material information as soon as possible (ad hoc) and § 88 Börsengesetz (BörsG) which is used to prohibit fraudulent acts intended to influence stock prices. 10 For § 15 WpHG, the BGH found that due to paragraph 6 of this section, which explicitly excludes civil liability of the company for infringement of its ad hoc duties, the whole section cannot be read as granting damages. For § 88 BörsG, which has meanwhile been amended and transferred to another statute, the court, following the majority of German scholars 11 and even the German Constitution Court, 12 found that the legislator had not intended to give investors a right of action but only to protect the capital market as such. Following this reasoning, investors are only protected as a "reflex," not giving rise to a right of action. According to the court, no other interpretation of these sections is required by several European directives. The court thirdly held that the perpetration of two criminal offences, § 400 Abs. 1 Nr. 1 Aktiengesetz (German Stock Corporation Act, AktG) and § 264a Strafgesetzbuch (German Criminal Code, StGB), does not result in civil liabilities in this very case either. 13 Although they can trigger damages in general, according to the BGH an ad hoc announcement does not meet the requirements of these sections. § 400 Abs. 1 Nr. 1 AktG requires, inter alia, that an executive presents wrong statements or surveys of the company's assets. The BGH reasoned that these statements and surveys need to create the impression of stating the company's financial situation comprehensively and held that this was not the case for ad hoc announcements. For surveys, the requirement of completeness had been disputed due to the ambiguous wording of this section. 14 The BGH has now clarified the law in this respect. For § 264a StGB, the court additionally denied that ad hoc announcements can be seen as prospectuses in terms of this section, requiring the impression of completeness as reasoned earlier in the judgment.
Fourthly, the BGH found that a rise in stock prices due to the ad hoc announcements could neither benefit the company nor the executives in a way which directly results from the loss of the defrauded person as is required to qualify as a criminal fraud under § 263 StGB. 15 Finally, and most importantly, the court turned to liability under § 826 Bürgerliches Gesetzbuch (German Civil Code, BGB) for deliberate and immoral detriments. The plaintiffs had been able to prove in the lower courts that the defendants knew about the fallacy of the announcements. As the BGH does not hear evidence and is bound by the findings of the lower courts ( § 559 Abs. 2 Zivilprozessordnung (German Civil Procedure Code, ZPO)), these facts had to be accepted as proven. The BGH now had to answer the question as to whether, by these announcements, the defendants deliberately and immorally infringed the plaintiffs. Additionally, the court had to rule on what damages plaintiffs can claim when relying on false announcements and finally, what standard of proof is required to show this reliance.
In two decisions (II ZR 217/03, II ZR 402/02) the BGH overruled the appellate courts' decisions that the defendants had neither acted deliberately nor immorally to infringe the plaintiffs, but only recklessly. 16 As the defendants knew the positive announcements were wrong and had to have been aware of their consequences, i.e., 13 that they would have likely caused investors to buy shares (and in doing so be harmed through purchases they might not have made without the wrong information), the BGH did not accept the argument of mere negligence. According to the BGH, the fact that some investors seemed to have been guided more by the euphoria that had contaminated stock markets in the late 1990s until the crash was irrelevant, in light of the deliberately wrong announcements. In addition, according to the court, it was clear that defendants had acted immorally not only because they had accepted every (including illegal) means to push the share price also because they had been influenced by self interest, owning a considerable number of shares themselves and benefiting from the increase in price accordingly.
Concerning the scope of damages, the court held that plaintiffs who succeed in proving their reliance on ad hoc announcements are entitled to full compensation of what they had paid for the shares. 17 This is different from the decision of the lower courts, which seemed to have been of the opinion that plaintiffs could only claim the difference between the price they had actually paid and the price that they would have had to pay, had the company issued a correct ad hoc announcement. The BGH now ruled that plaintiffs who only buy shares because of their reliance on a particular wrong announcement, are entitled to claim what is called Naturalrestitution (restitution in kind) under § 249 Abs. 1 BGB. This means that the violator has to put the injured person in the position he would have been in, had the violation not occurred. Therefore, the court found plaintiffs who would not have bought shares without their reliance on the wrong announcement entitled to reclaim the entire money spent on the purchase, in return for the shares to be handed to the violators. Those investors who had already sold their shares again would be entitled to claim the same, except they would have to deduct the selling price from what they had initially paid.
The third important finding concerns the standard of proof that is required from a plaintiff who alleges reliance on a wrong ad hoc announcement. 18 In the cases at hand only the assignee-plaintiff had succeeded in proving his reliance in the lower courts. The other plaintiffs who had only bought shares many months after the announcements, failed to present evidence for their claims. For these plaintiffs, the question then became whether there could be any presumption of reliance on ad hoc announcements, so that plaintiffs don't have to prove actual reliance. This could be the case if there existed prima facie evidence for investment decisions in connection with announcements. As has been established by courts in other cases, prima facie evidence is only applicable if life experience indicates the likelihood of a 17 BGH II ZR 217/03, 15; BGH II ZR 402/02, 15.
18 BGH II ZR 218/03, 14-17. typical causal connection. 19 Courts found this not to be the case in situations where individuals make barely predictable decisions. 20 In the case at hand, the BGH ruled that an investment decision qualifies as such a decision, since investors are influenced by a huge variety of rational and irrational factors. On the other hand, the court did recognize that in many situations it would be impossible to prove actual reliance. For this reason, the BGH went on to consider situations where the causal connection might be likely. In an earlier judgment the court had ruled that there is a presumption of reliance on the share issue prospectus, as this prospectus influences experts and might create what it called "Anlagestimmung" (investment atmosphere), which is a disposition to invest. 21 Accordingly, the court had permitted investors to claim damages without proving actual reliance on the prospectus. However, in that decision, the BGH had not set a clear time frame within which the transaction had to be made after the issuance, in order to qualify for the presumption. The law has since been amended to now entirely shift the burden of proof to the company, for transactions that are made within six months after the issuance of the shares. This means that the company has to prove that the investor did not rely on the prospectus, § 45 Abs. 1 Satz 1 BörsG. After these six months the investor is then excluded from making any claim.
In the decision at hand, the BGH held that neither the former rule set by case law nor the new section could be applied to ad hoc announcements. The court's main reason was, again, that contrary to a prospectus, these statements are not intended to give information about all the facts relevant to making an investment decision. Instead, the court qualified the information content of ad hoc announcements as rather short-lived. On the other hand, the BGH did not entirely deny the possibility that ad hoc announcements may create the before-mentioned "Anlagestimmung", giving rise to a presumption of reliance. The court neither clearly specified the circumstances when this might be the case, nor did it set any time frame within which the transaction must be made after the announcement. This was held to be a matter placed back in the hands of the legislator, as had been done in § 45 Abs. 1 Satz 1 BörsG. The BGH only indicated that the "Anlagestimmung" would end, at the latest, when other company or industry information later becomes more relevant than the ad hoc announcement for assessment of the shares. In the end, the BGH did not find the criteria of prima facie evidence met for those investors who had only bought shares many months after the announcements. 19 The BGH delivered three different judgments. As the investor-assignor had witnessed to having bought the shares merely because of his reliance on the false announcements, the BGH overruled the appellate court and granted damages to the assignee as had already been done by the court in first instance (II ZR 402/02).
The court's decisions in both other cases can only be understood with some background of German law of civil procedure. As is self-evident, in order to succeed, a plaintiff has to prove all contested facts that are necessary to give rise to his claim. In civil proceedings, the different types of admissible evidence are visual inspection by the court, witnesses, experts, documents and interrogation of the parties. 22 Under § § 447, 448 Zivilprozessordnung (ZPO), even the plaintiff may be interrogated. If the defendant does not agree ( § 447 ZPO), the court may order the interrogation ex officio according to § 448 ZPO, provided there is already a certain likelihood for the fact to be proven as being true ("Anfangswahrscheinlichkeit"). 23 Since the BGH found it to be unlikely that the investors had relied on the ad hoc announcements having only bought stock many months later, the court approved the lower courts' decision in one case (II ZR 218/03) not to interrogate the plaintiffs on this matter. As they had not been able to prove their claim with any other admissible evidence, they lost the case. In the third case (II ZR 217/03) the BGH overruled the decision of the appellate court, since it had erred in denying the intent to harm. As this court had not delivered any remarks on the question of reliance, the BGH instructed it to pay respect to the requirements of § 448 ZPO if interrogating the plaintiffs in the new trial.
D. Discussion
The BGH's decision was celebrated as strengthening investors' rights in the financial and general press in Germany 24 long before the court's judgments were even available in full detail. The following discussion will show that this is true in part, but that the judgment should not make other dissatisfied investors too confident about the chances of securities litigation. 
Although disputed among scholars for considerable time before the judgment, 25 not much needs to be said about the decision that an ad hoc announcement does not qualify as a prospectus, and does not trigger liability under the "bürgerlichrechtliche Prospekthaftung" (prospectus liability under BGB law). Whether it is always correct to demand that a prospectus, for whose release and content no statutory regulation exists, has to evoke the impression of completeness or whether there may be a lower standard depending on the means of communication, 26 is open to discussion and cannot be answered here. At least it is evident that a statement concerning only one single fact about a company is too large a deviation from the general requirement of intent, to inform about the entire financial situation. Similarly, the BGH was right to conclude that for meeting the requirements of § 400 Abs. 1 Nr. 1 AktG, § 264a StGB, statements and surveys also need to create the impression of stating the company's financial situation comprehensively. 27 The same is true for ruling that ad hoc announcements do not meet the requirement of a prospectus under § 264a StGB either.
Also, the finding that no civil liability arises from an infringement of § 15 WpHG cannot be criticized and conforms with the opinions of most German scholars before the judgment. 28 The wording of paragraph 6 is very clear, as is the intention of the legislator 29 not to grant civil damages for infringements to investors. This excludes the company's liability 30 and more so, executives' liability.
In contrast, the court's decision to deny a civil right of action for infringement of § 88 BörsG as it was then, is not entirely free of doubt. Although the vast majority of scholars have always been of the opinion that investors cannot claim damages, 31 arguments can be found in favor of the contrary opinion as well. In support for granting damages, § 88 BörsG needed to be what is called a "Schutzgesetz" under § 823 Abs. 2 BGB. To qualify as such, it must have been the intention of the legislator to not only protect the general public, but also individuals. The problem is that the legislator was not very clear when drafting the law, 32 but only mentioned that an indirect protection of the individual investor was intended. 33 Does this mean that at least an indirect protection was intended -meaning that the legislator did want to protect individuals as well -or is the individual only protected as a "reflex" of the protection of the capital markets? The BGH opted for the latter, if one argues that the protection of individuals is a necessary effect of protecting capital markets one could also argue the former. 34 Be this as it may, the question has now been answered for § 88 BörsG. As § 88 BörsG has been replaced by § 20a WpHG, the question which follows is whether the same conclusions have to be reached under this new law. At least some authors now argue that investors can claim damages for infringements. 35 This question cannot be answered here in full. The German legislator has not indicated any intent to give individual investors the right to claim damages for infringements of § 20a WpHG, nor does new European law 36 require a special method by which member states should protect capital markets and investors. For these reasons there are no compelling arguments that the conclusion of the BGH concerning § 88 BörsG would be different for § 20a WpHG.
The most important findings of the BGH are in connection with the liability for deliberate and immoral infringements under § 826 BGB.
The ruling that the defendants in the case at hand deliberately and immorally infringed the plaintiffs does not require a long commentary. It was more surprising that the lower courts only found that the defendants had acted negligently. Concerning damages, contrary to few authors 37 and apparently also to the appellate court, the BGH was right to conclude that the plaintiffs are not confined to claiming only the difference between what they had paid for the shares and what they would have had to pay had the wrong announcement not been made. As the court stated correctly, the general standard of compensation is "Naturalrestitution" (restitution in kind). If the investor bought the shares only because of the announcement, he has the right to claim the full price he had to pay in return for the shares to be handed to the violator. 38 The fact that the plaintiffs did not buy the shares from the defendants and so cannot give them "back" does not exclude restitution in kind. This matter is simply resolved by the general rule that plaintiffs have to deduct from their claim what they have gained directly from the violation ("Vorteilsanrechnung"). The injured has to either accept this deduction if damages and benefits are of the same kind, or has to hand what he has gained to the violator in return for full damages. 39 This result that plaintiffs can claim restitution in kind can only be right, however, if they can prove actual reliance on a particular announcement. In the case where plaintiffs did not rely on an announcement, but are only harmed by buying shares at an artificially inflated price because of a wrong (positive) announcement, they can only claim the difference between the price with and without the wrong information. 40 The problem then is deciding what point in time is relevant for calculating the damages. 41 The remaining question is whether or not under German law the latter form of damages is relevant at all. This means whether an investor is able to claim these damages with the argument that he did not rely on a specific wrong announcement but was still harmed as he believed the price he paid was correct. Before looking at this question it might be helpful to have a quick glance at how the legal situation is in the country with undoubtedly the most developed capital markets: the United States of America.
Under US-American law the most well known prohibition of securities fraud is Section 10b of the Securities Exchange Act 1934 42 together with SEC Rule 10b-5. 43 The details of these rules shall not be of interest here. What is relevant is how American courts have dealt with the question of causation. According to the courts, a plaintiff has to prove two things: transaction causation and loss causation. 44 In general, transaction causation requires that the plaintiff would not have made the transaction without the wrong information. 45 He must have relied on the truth of the defendant's statement. 46 In principle, the plaintiff has to prove his reliance on a particular wrong statement (or omission). 47 The US Supreme Court went one step further though, recognizing that direct reliance may sometimes be difficult to prove. 48 For this reason the court held that an investor who buys stock at the price set by the market does so in reliance on the integrity of that price 49 and by doing so, indirectly relies on the false statement. 50 This "fraud-on-the-market-theory" is based on the semi-strong form of the Efficient Capital Markets Hypothesis, 51 according to which prices reflect all publicly available information. 52 This theory creates a rebuttable presumption of reliance. The problems of loss causation, in par-
ticular whether the "fraud-on-the-market-theory" also applies in this context, 53 will not be looked at here. The important insights for the discussion here are that American courts allow plaintiffs to either prove actual reliance on a specific statement or reliance on the integrity of the market (price) as such.
In contrast, the BGH did not go as far as the Supreme Court in the case at hand. It required from all plaintiffs proof of actual reliance on the ad hoc announcements. The possibility that plaintiffs were harmed by relying on and buying at the wrong price, does not seem to have been considered in the lower instances as plaintiffs apparently did not even plead this form of reliance. 54 This might be the reason why the BGH did not consider this form of reliance either. Of course, this leads to the problems most plaintiffs had in this case: they had no means by which to prove reliance. Only the assignee-plaintiff succeeded because of the legal trick of the assignment by which the investor was made to testify as a witness. Aware of the problems plaintiffs may have proving reliance, the court discussed whether plaintiffs could benefit from a presumption of (actual) reliance. These considerations have nothing to do with reliance on the integrity of the market, however. On the other hand, there are some considerations in the line of argument of the BGH that are not entirely consistent with this requirement of actual reliance. Considering the criterion of the "Anlagestimmung", which had been developed through case law for prospectus liability, the BGH pointed out that a prospectus may influence financial experts' assessment of the stock, and by this create the disposition to invest among investors. 55 Strictly speaking, this is not a case of direct reliance as the "Anlagestimmung" is, following the reasoning of the BGH, not directly created through the prospectus but through other market forces. Similarly, the BGH argues that the "Anlagestimmung" may decrease when, over time, new information becomes more pertinent in determining the share price. 56 Once again, this argument builds on the price being set by market forces. The court's argument is not that the untruth of the very ad hoc announcement is later discovered and that the investor who had relied on the announcement becomes aware of this. On the contrary, it is held to be sufficient that the market absorbs the information. This seems similar to the "truth-onthe-market" defense under US-American law 57 by which the presumption of reli-ance under the "fraud-on-the-market-theory" is rebutted when the market becomes aware of information that corrects the initial wrong information. For these reasons it seems that the BGH has not established an entirely coherent concept of reliance.
E. Conclusions
The judgments of the BGH do not open the gates for lawsuits from dissatisfied investors. These cases only concerned a straightforward deliberate infringement of the ad hoc duties by two former executives. The standard to claim damages under § 826 BGB is quite high, as this section requires a deliberate and immoral infringement. At least, the BGH has now clarified that the requirements of this section can be met in extreme cases. Even this had seemed doubtful after the decisions of the lower courts.
The requirement of actual reliance does not reflect how investors normally make investment decisions. Investors do not buy shares only because the company makes an announcement but rather because of many different -rational or irrational -reasons, as the BGH itself rightly pointed out. 58 This being the case, it is not coherent to require proof of actual reliance from every investor. 59 Demanding this level of proof would bar even the vast majority of defrauded investors. For this reason it is desirable that German courts in the future will also recognize that reliance is not confined to specific announcements but can also extend to the integrity of the market price. Of course, it is up to the plaintiffs to expressly plead this form of reliance as well.
Probably the German legislator will be faster in developing the law though. The Government Commission on Corporate Governance had suggested changing the law as to impose liability on members of the supervisory and executive board for deliberate or grossly negligent wrong statements and shifting the burden of proof for (non-)reliance on the defendants. 60 The government indicated in its "10 point program, the Federal Government's catalogue of measures on improving corporate integrity and investor protection" to act on this recommendation. 61 Experts have already been consulted on the proposal for this "Kapitalmarktinformationshaftungsgesetz" and it is expected that the draft will be presented towards the end of this year. 58 
